APR-71-199°7 


RA: a5 FRANY | FRA DFPT. 


P.M? 
oa aie — Prepgent ; FS Vere Presiaurng Seon Vite Reser Treesaurer 
5 MCRAE BOLGRR. Preston v6} BSNNBIT Ciel Baetutive Office: ROSEAT 1 MECORMICK JA, Prez.dem/CES ROBERT Ht. PEARON JA. Aesidan 
* Mchenry Sew Bana wey Aréur Sree Bank Sidweater Naunna! eae Trust Company Qneuss Valivy Nzinn Mond 
Me. Plerd 9, Wheres, pus F Ubtapea edt Laub ZYIF9 Styl ae yoheen fou! pah?s Ores New Veur 1Jd7: 


Tesigan” 





a~ os -@wtewa+ - 


o eq toe eer 


Sete ner er err ee Ie 


ee ed ie ee a hel 









BANKERS ASSOCIATION 


1625 es\SSACHUSETTS AVENUE NW ~ SUITE 242 WASHINGIGH. UL 20038 202 / 264-1921 


March 


Mx. Randy Miller 

Frauds Section 
Neparemant’ of Justice 
315 9th Street, R.W. 
Washington. D. C. 20350 


Dear Mr. Millers: 


Enclosed please find a ret copy 
referred to in the correspondence of Tr 
president of this Association, with the 
dated February 26, 1981. The enclosure 
the Investment Company Institute on Jar 
and hence, the confusion over ite datir 
understanding that the original of the 
dated in December, 1979. 


flease do not hesitate te call me = 
you have any questions. 


Sincerely , 


Li Pio 


Richard W. Peterson 
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Associate Director 


Division o£ Marketing Management 
Securities end Exchange Commission 
S00 Nerth Capitol Street 
Washington; D.C. 20549 


Dear Me. Lybecker: 
By his letter of October 19. 1979 to the Attorney General, 
Mc. Morcis D. Crawford, Jr., Chairman of the Beard of the Bowery 
Savings Bank of New York Furnished a copy of a letter from him 
of October 18, 1979, showing the Securicies and Fxchange Cocunis$tl: 
among others as an addressee. Thar letter questioned che 
propriety in several aspects of moncy markac fund operations, 
which are, as he notes, regulated principally under provisions 
of Federal jae administered by the Coumiscion-. To assist the . 
Commission in Chat regard and in its evaluation of the issues 
raised by Mr. Crawford, we ace furnishing you herevith our 
views on Mr. Crawford's allegation that Bany money marknat Lunds 
violate section 21 of the Glass-Steagall Ace, 48 Stat. 189 
(12 U.S.C. 378{a)@) as amended), by their provision of a 
mechanism that permits @ fund investor to write an order to 
Vredeen” (sell) so much of his invespment as may be necessary 
upon presentacion of the order to the fund's exansfar agent 
(usually a bank) and for the agent to pay a specified sum to 
whomever preseucs the order. ie eee to Me. Crawford, such 
orders to sell and pay are generally re erred to as checks. 
Enforcesent of the cired statucory provision is & vesponsibiliry 
+f the General Litigation ang Legal Advice Section of the Crin- 
inal Division, Department of Justice. 


Under the cited statutory provision, it would be wnlavful © 
for a money warket fund "...to engage in the business of receivin 
deposits subject to check or to repayment Upen prusencacion o£ 
a passbook. rertificate o£ deposit, OF other evidence of debt 
er upon request ef the depositor...’. Mr. Cravford prediceres | 
hig allegation upon his conclusion chat an investor's interest in 
‘a goney market fund is @ deposit. dismissing 26 Pebe 6 of his 
Oecober 18, 1979 lecter as worthy only of parenthetical cOUMEHE, 
the face that che value in dollass of an inves cor s shares in 
a money market fund is gubiect to the risk of market eginka 
ation..." We noce that market £luetuation invulves not onny ” 
che risk of depreciation but also the oppor tunity for apprecia 
at least for che serendipicous avons che ingenuous invester® a) 
eoncern toe Mr. CrawEord. : 


Ic is patent from the quoced startucory language that 4 


it 1.5 $1 a debtor in the 
depositor is only a ereditnr of his depository C 

i of an auchorized overdrafe, which indebtedness he Lisa 
liquidate by 4 deposit’). It 25 equally pecent chac > - 
invests in a woucy wacket fund is an owner pro tanto of the 
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Availawélity of paxticular meehafiiams for an investor to 
transfer his ownership is a mere formality and serves jn ne 
way to alrer the substance of his status as owner. Ag becveen 
him and che fund, the potential for capical gain or loss on 
his investment remains uneffected by the means he way gelece ec 
realize his investment, and he is not, by his: selection of the 
mechanism of a combined ordes to sell and pay over (check) to 
realize hig invesement, converced into a mere exeditor of che 
fund with no expectacion of capital gain or loss from the fund 
upon raalization. Note, though not relevant to the issue at 
hand, one tiay question whether, being paysble only fres funds 
to be produced by liquidation of an investpent, the instruments 
here concerned are unconditional orders suck that, being drafts 
a a bank, they are checas. ‘See e.g. 23 £.C. Cade 3-104 
am Je : : 


_Significanciy, the stetute here involved encompasses vircually 
any weans a bank's creditor way employ to secura repayment of 
his deposit, viz: check, presenrarion of avidence of debe or 
mere request. Thus Mr. Crawlord’s argument proves coe much. 

It funds invested in a wney market fund are an face deposits, 
phen the stacuce is violated as much by Liquidation of the 
investment and repayment on raquest of the itmvestor as by the 
investor's use of a "check" for Chat purpose. This would ween 
thar no pooling of resources by investors to buy and sell money 
market securities for their mutual advantage would be lawful, 
tor the "'...person, firm, corporation, aesgoetation, business 
erust, ox cther similar organization..." for pooling investor 
resources (section 2l, Glass-Steagall Act, supra) would necessarily 
engage. in selling money market securities while at the same time 
receiving “deposits.” . 


In light of che holding in Invesement Co. Insticute Vv. 
Camp, 401 U.S. 617 (1971) that seccion {6 of the Glass-Steagall 
Aect, 12 U.S.C. 24, as anended, precludes engagement of a nacional 
bank in the investhenc banking business, the proviso in section 
J1.6£ the Glass~Steagalil Act, Ssuord: excluding from that prohi-~ 
bition bank security transactions permicted under section 16 
of the Act,, will not permit a bank to pool investors: resources 
for investment on their behalf in money sarket gecurities. tne 
cited cases dealt specifically with a stock Fund operation, — 
but as the Court said,...the breadth of the term (securities) 25 
implicit in the face thac the antacedenFr statutory language 
(in seccions 16 and 21 of the Glass-Steagakl Act, supra) encam- 
passes not only equity securities but alse securities represent- 
ing debe.” Investment Co. Institute.v. Gamp, Supee, at 
The cited opinion makes it clear that the intent of Congress in 
passing the Class-Steagall Act was te sever banks from in~- 
vestment banking, not to pub en end co all investment banking 


business. 
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a Refs. unee to scrock funds raises-a further ebjeceion to 

/ _ Mr. Crawford's conclusion that invescors in a money market Fund 
J are mere dapositers. Surely the relationship between a fund 

and its investors cannot depend upon the character of the res 
held by the fund. [It is probably erve that « stock fund invesc- 
went is generally wore speculative than investment in a money 
marker find, but that distinction has neo significance in assess- 
enc of the legal nature of che relationship between se fund and 
its anvestors. Note that the foregoing has nor and need not 
involve cousidezation of permicted transactions of a bank for its 
own accounc in investment securicies under section 16 ¢f the 
Glass-Steagall Act, supra. wa | 


Inasmuch as investors in a money’market fund are, in cur 
view, owners of the fund and not mere depositors, we perceive 
no violation of section 21(a), Glass-Steagall Act, supra, in 
permicting an investor in such a fund to realize his invesoOrent 
by weans of a check or otherwise. Please call Mr. James Robinson 
om 726-7526 should you wish to discuss aspects of the foregoing 
observations informally. "i 


Sincerely, 
- Philip B. Heyaann 
.. . Assistant Attorney General 
‘.as¢ Criminal Division 


* By: 


Lawrence Lippe, Chief 
_.:, Gemexal Litigation and 
“ "Legal Advice Seetion 
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